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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting - Oct 12, 2021 (2pm to 5pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki, Josh Hanson 

Task Force Members (Rules sub-committee): Kelly Moore, Steve Albertelli, Terry Turner, April 
Snell, Ken Bierly, Bill Cunningham, Fred Messerle 

Absent: Zak Toledo 

Members of the public:  Mike Tripp, Brian Posewitz 

ODOT: Allen Gillette 

ODF: Thomas Whittington 

(With possible other attendees joining throughout the online virtual meeting.) 

Welcome and Introductions (~5 min) @ 2:00pm 

Greg Apke started the meeting at 2:00pm. Apke announced that Terry Turner would need to 
leave the meeting at 3:30pm.  Members of the subcommittee introduced themselves and Apke 
introduced ODFW employees.  

Apke asked for comments or questions on the Sep 28th meeting minutes.  Apke indicated that 
no comments were received prior to the meeting, and none were proposed by committee 
members when asked by Apke. 

Pushup Dams – Focused Discussion (~30 min) 

Apke began by summarizing Bill Cunningham’s comments and questions regarding pushup 
dams from the Sep 28th meeting.  Apke indicated that a quick search of ODFW’s 2019 statewide 
fish passage priority barrier list resulted in approximately 15 pushup dams, and he shared a 
PowerPoint presentation with photos of pushup or seasonal diversion dams, along with a brief 
verbal description of pushup dams ranging from partial to full spanning, small to large scale, 
and from streams in both Western and Eastern Oregon.  He also provided an example of a 
pushup dam cost-share project implemented by ODFW and portrayed this as a good solution 
and alternative.  Apke then opened to the subcommittee for questions on pushup dams.  No 
questions were presented.  Apke also indicated that to ODFW’s knowledge all examples 
presented were associated with a legitimate water right and opened to the subcommittee for 
comment.  He also noted that there are more pushup/seasonal diversion dams situated on the 
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2019 Statewide Priority List, but the naming convention of the barriers may not have “push up 
dam” in their name. 

Cunningham thanked Apke for the pictures and indicated they were helpful and illustrated 
some of his concerns.  Cunningham highlighted his concern that some pushup dams are 
absolute barriers to fish passage and the re-creation of them each year doesn’t fit into what we 
currently consider a dam, or the permanency of a dam and the drafted language should help 
address those concerns. 

Ken Bierly commented that when working for DSL they looked at pushup dams for regulatory 
purposes to see if a dam was approved under a water right and was unable to find any 
instances where there was explicit language for the diversion structure (the dam) itself; the 
description was more about the headgate, duty, and rate for the diversion.  Bierly concluded by 
saying it was a struggle to determine what was approved and what was not approved under the 
water right and suggested it would likely still be a struggle. 

April Snell commented that the dams shown in the pictures were not the types of structures 
she had envisioned as pushup dams and was relieved that the structures used by the irrigation 
districts she works with do not resemble the pushup dams presented.  Snell made a comment 
about ensuring as we move forward with rules around pushup dams that existing diversionary 
structures are not held to a higher standard than what already exists.  Snell stated that the 
language in the draft proposal with the check boards was most applicable to their type of 
operations.  Snell asked if the department received complaints about pushup dams. She also 
commented about trying to keep focus on rule revisions in areas in need of attention, 
particularly making sure there aren’t situations that are completely in opposition to the fish 
passage rules.   

Apke indicated that no complaints were received specific to the images presented, but ODFW 
Headquarters and field offices receive complaints about pushup dams, and they typically come 
from a neighbor during the construction of the dam.  Apke indicated the frequency of calls was 
unknown, and that ODFW knows where some are, we don’t know where some are, and that 
approximately 15 were found on the 2019 statewide priority barrier list that had “pushup dam” 
in the title but there are likely more on the list.  Allen Ritchey added that ODFW District Offices 
get majority of calls, and that District staff meets with person constructing the pushup dam to 
make manipulations on the tail end of the dam.  Challenge is when do pushup dams meet the 
definition of an AO, and those that only go ¼ or ½ way across the stream probably do not meet 
the definition.  Ritchey further added that at some point the flow conditions at the open end of 
the pushup dam may result in the dam meeting the definition of an AO, but there was not a 
very distinctive date when that occurs.  Also, that full channel spanning pushup dams are an AO 
but simple manipulation to the end of the dam can be made.  Ritchey also mentioned that both 
ODFW and OWEB have cost-shared several pushup dam conversion projects to alleviate the 
passage and screening issues associated with the water right. 
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Kelly Moore asked what the mechanism was for determining if a pushup dam was in 
compliance with the associated water right and since the pushup dams remain in place outside 
the in-water work window we need to know more about both.  Moore also asked about 
consequences of the dam material blowing out and being blasted downstream onto the 
neighbor’s property or further downstream. 

Apke said he did not have a good answer for the first question and that water rights and water 
law are administered by OWRD and the local water master.  He indicated that compliance could 
be determined where there is a gage or flume to measure stream flows and irrigation flows but 
he did not know if that was routinely done and ODFW has asked OWRD about site specific 
compliance.  Apke indicated that in many instances pushup dams are constructed prior to the 
ODFW in-water work window(s) and from his experience they were not actively removed but 
passively removed by increasing stream flows with the onset of fall or winter precipitation.  
Ritchey added that not all pushup dams are actively removed but from his experience ODFW 
has frequent interaction with the owners of pushup dams lower in the system and a higher 
priority or bigger detriment to fish.  Ritchey stated that the ODFW in-water work window is a 
recommendation until incorporated into a DSL or USACE permit, and that the pushup dam is 
associated with the water right and when they can legally take water. 

Moore further commented that we may see more pushup dams present on the landscape in 
the future with declining stream flows associated with climate change and these would be built 
without ODFW consultation unless a complaint was received.  He added that pushup dams of 
differing degree and complexity were frequently encountered in all parts of the state when 
doing ODFW stream surveys in the past and speculated that frequency might go up soon. 

Apke confirmed that pushup up dams were present on the landscape and that we don’t really 
know much about their locations or frequency.  He added that the ODFW District staff 
encounter them the most and will call for assistance, also to determine if it is a priority and if 
our cost-share program can be used to work towards a fish friendly solution.  Apke stated that 
he has approved dozens of pushup dam restoration projects typically funded by OWEB but also 
by ODFW’s Passage and Screening Cost Share Program.  Apke added that we have not done a 
check-in with OWRD as identified as a need in the last meeting and it is on his to do list.   

Fred Messerle asked who has more horsepower in the discussion, fish passage or water rights.  
Or is that even clear? 

Ritchey responded by saying that OWRD is responsible for compliance of a water right.  ODFW 
has no authority to regulate water, we can only report that to OWRD.  If the primary concern is 
the structure being a barrier to fish passage than authority is with ODFW. He also noted that 
newer water rights (issued after the mid 1990’s) should have fish passage conditions as part of 
the water right. 

Messerle restated his question by asking who has the final say.  Or is there a final say?  
Messerle also commented that the pictures were dramatic, and if you assume there is enough 
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flow for both the stream and the diversion, then it is a matter of what sort of structure can be 
built to provide fish passage and deliver water that is entitled to go into the diversion. 

Apke pointed out that some pushup dams can change daily or weekly, depending on stream 
flows and irrigation demands.  He explained how a thunderstorm could blow out a portion of 
the dam resulting in the user no longer getting water, requiring additional in-water work, and 
that the frequency of re-entering the stream can be episodic on some projects and is largely a 
product of the stream’s hydrograph. 

Ritchey indicated additional hands were up and suggested transitioning to the language and 
focus on what changes we might look at or how our rules could best reflect the concerns with 
pushup dams. 

Cunningham commented on pushup dams that were not complete channel spanning and that 
downstream migrating juveniles were impacted via entrainment into the water diversion 
associated with the dam.  He indicated that it needed to be looked at from both an upstream 
and downstream fish passage perspective. 

Apke indicated that a passage and screening solution is needed when addressing fish passage at 
pushup dams.  He again referenced the ODFW cost-share program that can help cooperative 
landowners design and implement fish friendly passage and screening projects associated with 
water rights and pushup or seasonal diversion dams. 

Apke presented the proposed revisions language to 635-412-005 to provide clarity in our rules 
to when a pushup dam may become a trigger. 

Bierly asked if he recalled correctly that one of the objectives was for the task force to look at 
how climate change might affect the rules.  Apke indicated that was a fair statement.  Bierly 
continued and indicated that one of the dominate effects of climate change is going to be 
reduced flows and referenced Moore’s earlier statement that pushup dams may become more 
significant, making this language very important.  Apke agreed and indicated it would be 
particularly important for existing water limited basins like the Rouge, where we know many 
pushup/season diversion dams exist. 

Apke returned to the proposed revision to 635-412-005, described the proposed changes, and 
opened the floor for discussion. 

Terry Turner indicated he thought the proposed language was good as it describes that if there 
is a seasonal pushup or diversion dam an open channel for fish passage should be provided.  
However, the situation likely to occur more often is having a water right that meets or exceeds 
the total stream flow and requires a channel spanning structure to deliver the legally allocated 
amount of water and he was unsure on how language on that could be put in place. 

Apke responded and thought that under Turner’s scenario of a channel spanning structure that 
based on the language it would be considered a trigger event and the water right would need 
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to be examined to determine if there was a passage provision.  Ritchey added that this was not 
unique to pushup dams and regardless of the type of diversion structure if there is a right to the 
water and that right exceeds the volume present in the stream, the entire volume of water can 
be legally withdrawn. 
 
Bierly suggested language be written as “is seasonal, is in compliance with a water right or 
other regulatory requirements” as there may be a DSL or some other permit that may allow a 
pushup dam.  Apke added Bierly’s suggestion to the proposed draft language. 
 
Steve Albertelli indicated that he had some phrasing edits when Apke was ready.  Apke 
indicated he was ready for the edits but wanted to consider the implications of Bierly’s 
suggested revision and asked Bierly for confirmation that his suggested revision was captured 
accurately.  Bierly confirmed.  Apke discussed how DSL fill/removal law may or may not apply to 
pushup dams and suggested it may be another topic to consider.  Apke also mentioned 
agricultural exemptions and Bierly responded that his recollection was exemptions had to be 
specified in the water right, but things may have changed.  Albertelli added if it is below 50 
cubic yards it is exempt from DSL’s authority. 
 
Albertelli stated that the tense or phrasing doesn’t make sense “is seasonal” and suggested 
“the seasonal dam is in compliance with the water right”.  He also thought “during the low to 
high flow fish passage design flows” lacked clarity and suggested “during both the low and high 
flow fish passage design flows”.  Apke explained that it was “between” those flows and then 
confirmed Albertelli’s first suggested edit.  The language was entered into the proposed 
language as “the seasonal dam or diversion….”.  Apke indicated that ODFW has authority during 
those times when fish migrate and that is categorized as “at and between those high and low 
fish passage design flows or the 95 and 5% exceedance flows”.  Albertelli recommended using 
that same phrasing and further suggested “between the low and high fish passage design 
flows”. 
 
Apke suggested that ODFW needed to talk with OWRD as indicated in the last meeting and 
needed to run language by them to capture their perspective.  Ritchey indicated that ODFW 
could talk to OWRD.  Ritchey pointed out that the original revision presented with the low fish 
passage design flow to the high fish passage design flow made more sense and should be 
considered because both low and high fish passage design flow are defined in our current rules 
and details on exceedance flows are within those definitions.  Ritchey also asked what language 
would make more sense to our commission and the public, and what we already have in 
definition.  Apke indicated the language could be word smithed and use terms that are 
consistently defined in the previous section. 
 
Bierly commented that he liked the language between the low to high flow design passage 
because “during” doesn’t make sense to him and recommended to delete the reference, to 
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high and low design or exceedance flows.  These flows are already defined in rule and why 
make things more complicated. 
 
Cunningham stated he wanted to go on the record and say that he disagrees with any 
suggestion that water rights permit supersedes the requirement for fish passage rules 
considering fish passage requirements are pre-statehood.  He further stated that the problem 
of over subscription to water as a result of poorly considered water rights permits has been 
around for 150 years.  Fish passage was an issue that was addressed prior to statehood by the 
State constitution, by multiple statues, and that you cannot take all the water out of a system 
without allowing for fish passage.  Cunningham recommended we needed to get a better legal 
understanding of water rights vs fish passage.  He further commented that fish passage cannot 
be circumvented without a waiver from ODFW and the Commission. 
 
Moore asked how would we have any idea on the design flow criteria when the dams are built 
without consultation. 
 
Ritchey confirmed that in most instances ODFW is not likely to receive plans to review and that 
if there is an opening at the end of the dam it is not an AO.  Ritchey added that in September 
pushup dams may have conditions outside the low fish passage design flows.  Ritchey asked if 
his explanation helped and if there were any suggestions.  He further explained that most 
pushup dams, but not all are for agricultural purposes. 
 
Moore understood that where we have property right entry ODFW has a mechanism for 
review, but otherwise they are constructed without consultation. 
 
Ritchey reiterated that we learn about these when our Districts get calls and that we do know 
about a lot of them but not all of them.  He provided an example of one discovered in the 
Rouge 2 years ago. 
 
Apke mentioned there was internal discussion about providing guidance to the public that looks 
through fish perspective for design/construction of seasonal dams and asked Snell if she 
thought such a product would be helpful for water users. 
 
Snell referenced previous Task Force dialogue on hydro when there was an AO and the need for 
a change in statue, and that if the conservation representatives think people can build 
structures in a stream that are not subject to fish passage requirements and the rules are not 
sufficient then change the statue.  Snell further commented that she thought the examples of 
pushup dams shown were a product of the individual or entity not being aware of rules and 
regulations and recommended having information on website for different types of operators.  
She commented on DSL fill/removal permits being a bigger issue for her members.  Snell 
recommended ODFW check with ODA to ensure alignment with the rules coming from the new 
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dry channel maintenance program.  She added that she liked the suggestions on “other 
requirements” and trying to capture existing regulations.  Snell commented that education and 
outreach should be done once the rule revisions were complete.  She also commented that 
Oregon laws are a product of archaic times, and we can argue about which rules and 
requirements happened first, but none of us were around when original laws created; however, 
we can create better path moving forward.   
 
Apke asked Snell to clarify her statement that she was encouraged the pushup dams shown did 
not reflect those types of projects she was thinking about. 
 
Snell explained that the structures she has seen on tours are stream spanning but they involve 
boards that can be removed and when removed the structure is no longer an obstruction.  They 
were not earthen or made of debris.  She commented that rule revision focused on pushup 
dams should not incumber existing structures that have been operating for a long time. 
 
Apke asked Snell if she thought the proposed language inhibits existing structures or facilities. 
 
Snell responded by saying she has no legal opinion, may have more formal comments in the 
future, and felt the existing language on check boards was key.  She added the challenge for her 
members when doing site maintenance revolved around DSL removal/fill and when instream 
work could be done.  She concluded by saying that the language presented makes sense. 
 
Turner commented that many of the irrigation districts they have worked with are aware of fish 
passage requirements, and the potential lack of education was with individual landowners or 
smaller diversions, resulting in pushup dams staying in the stream beyond the seasonal window 
and the language would address those and provide an opportunity to work with them.  Turner 
further commented that there are water users with legitimate rights, they provide important 
services to people, and they were trying to share water with all the users. 
 
Apke suggested that the dueling statues for water and fish could be topic for the formal Fish 
Passage Task Force could consider. 
 
Discussion of Public Comments (~1.5 hours) @ 3:00PM 

Apke moved meeting onto the next agenda items and outlined the topics to be covered.  Apke 
indicated he should have a draft of rule definitions to the committee by end of this week.  Apke 
also provided his perspective that there were no significant rule challenges with the existing 
Task Force and Prioritization sections. 
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Apke indicated there were 6 public comments received for the Task Force section, and ODFW 
has no draft recommendations relevant to the section.  He provided an overview of the section 
and opened to general discussion. 
 
Snell asked what specific section of the rules were being talked about and have they been 
provided with any comments that relate to that rule section. 
 
Apke indicated that the Task Force (635-412-0010) and Prioritization (635-412-0015) sections 
were the topic of discussion and that all public comments had been previously distributed to 
the Rules Sub-committee members as well as posted online.  Apke offered to resend or display 
on screen and stated that 6 comments on the Task Force section and 31 on the Prioritization 
section were received. 
 
Snell asked what comments did we receive, and do we need to change anything? 
 
Apke indicated that public comments would be sent out prior to discussion of each section.  
The materials available include the existing rules, section specific public comments, and draft 
rule revision recommendations from ODFW.  Apke reiterated that there were no rule revision 
recommendations from ODFW for the Task Force section and mentioned that there were some 
minor ODFW recommendations the Prioritization section. 
 
Initiating discussions on the Prioritization section (OAR 635-412-0015) Bierly commented that 
he would like to see tribal representation on the Task Force, and it should be explicit in the 
rules. 
 
Apke responded and said there is nothing in rule that precludes anyone from applying for the 3 
Task Force stakeholder groups and shared that focused outreach has been complete in the past 
and direct Task Force vacancies and outreach to the tribal nations. 
 
Bierly responded saying he thought a specific position for tribal representation would increase 
the likelihood of participation. 
 
Richey shared Apke’s concern that it is a struggle to get a lot of applicants and that a discussion 
with Mike Gauvin, ODFW tribal liaison, would help get a feel for the likelihood of filling a tribal 
seat on the Task Force. 
 
Snell commented about the variation in the specific makeup of governing bodies across the 
state natural resource agencies and provided OWRD as an example that does not require 
specific interest groups to be represented.  She further commented that the water user group 
was a minority on the Task Force because of how the description is phrased and the 
composition of the Task Force, also a minority on the rule’s subcommittee.  She commented 
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that tribes and other BIPOC communities feel disenfranchised by government acting without 
their direct participation and further commented that Oregon has history around tribes and 
tribal water rights but was unsure how sovereignty would affect participation and suggested a 
concerted effort to recruit a tribal representative from one of the existing Task Force groups 
since tribal representation could easily fall into any of the three groups that comprise the Task 
Force. 
 
Moore supports the idea of tribal representation; and further commented that Tribal entities 
have resource issues, water use issues, timber issues, and land management issues and is 
supportive of the inclusion of tribal representation on the Task Force. 
 
Cunningham commented that Tribal entities have a long history of use and influence on 
migratory fish, and they are somewhat unique with being a sovereign nation within a state.  
Cunningham suggested “an effort shall be made to place an appropriate tribal representative 
within one of the three interest groupings”.  Cunningham further commented that “an effort be 
made”, rather than a “mandate” because of the difficulty to find Task Force members.  
 
Apke requested the Cunningham’s send his draft language to him so it could be accurately 
captured and restated the two proposals for tribal representation to the Task Force. 
 
Bierly offered a counter opinion to Cunningham based on his experience with OWEB who has a 
dedicated position for tribal representation on their board and indicated it was filled regularly.  
Bierly also talked about the participation of tribes in small grant groups that have a designated 
opportunity for participation and a dedicated position raises the expectation on the part of the 
tribes that they have the obligation to participate.   
 
Apke called for any final comments on tribal representation and the Task Force section at 
3:20pm.  Ritchey confirmed that there were no more comments and Apke moved the meeting 
onto the Prioritization section, where he referenced the 31 comments sorted by line number 
and provided to subcommittee members. He then opened floor to subcommittee members and 
shared on screen ODFW’s proposed rule revisions. 
 
Snell asked about the current time frame for priority list updating. 
 
Apke indicated as defined in the existing Prioritization rule section the statewide barrier priority 
list is updated every 5 years and the last update was initiated in 2018 and provided to and 
adopted by the Oregon Fish and Wildlife Commission (Commission)in 2019. Apke summarized 
that a new statewide fish passage priority barrier list will be presented to the Commission in 
2024, and ODFW would initiate the prioritization process in 2023. 
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Snell commented that some of the current Task Force members would be involved with the 
update to the priority list and asked how the process goes and what type of public involvement 
and comment period there is when updating the priority list. 
 
Apke spoke to the details associated with the last the 2019 priority list by ODFW Fish Passage 
Program staff (Kregg Smith) and provided an overview that included a public comment period, 
engagement on multiple times with the Task Force and a Task Force Sub-committee.  The final 
draft list was vetted publicly and through the Task Force prior to being presented to the 
Commission along with all public comments.  Ritchey added that the rules themselves identify 
the factors used for prioritization, indicated that the 2013 list served as a base layer, and GIS 
layers and available data were used to produce the 2019 list.   
 
Snell commented that she has seen every priority list, but it is perceived as a black box when it 
comes to a change in ranking.  Snell asked if we have a model that generates values in a 
qualitative or quantitative way that measures the different values that fish passage would have 
at different obstructions, feasibility, or percentage of fish in the area.  Or is it simple; there is a 
fish obstruction in the area, and it goes on the list. 
 
Apke indicated that we did modeling and a score for each project was generated and used to 
rank statewide fish passage barriers.  He stated that the process isn’t perfect, and the data used 
in some watersheds was incomplete, but the previous two lists were not as her last 
characterization.  Ritchey added that feasibility or cost of restoring passage is not a factor in the 
model and referenced what was in rule. 
 
Snell mentioned her presumption that ownership was also not part of the calculation and 
wanted to flag this for future conversation. 
 
Bierly commented that it was important to look at the priority list that was developed in 2018 
and said the method was clearly outlined in the report that went to the Commission and that 
it’s a ranking strategy more than a model.  He further commented that it was important to 
understand that it is focused on the benefits to NMF and significance of barrier to NMF, and 
most of the comments were about the change in methodology between last two priority lists, 
and the question is what method will be used for next update. 
 
Apke stated that the Task Force, as identified in rule, has a critical role in developing the priority 
list and that a subcommittee was used for the 2013 and 2019 lists.  He reiterated his prior 
statement about data limitations the involvement of the public and the Task Force in the 
process.  He clarified that barrier ownership, when known is identified, but not a factor or the 
prioritization scheme. 
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Albertelli referenced public comments that called for incorporating climate change into the 
Prioritization section and suggested there should be some way to incorporate that into the 
criteria and assumed it would be specific to quantity and quality of habitat above the AO.  
 
Apke agreed and indicated there were upcoming internal meetings regarding climate change, 
that this was critical, and anticipated the incorporation of climate change in the development of 
the next priority list but there were challenges with available tools and data gaps.  Ritchey 
added that new data and better information are available and incorporated every 5 years and 
we should have additional tools to include with the next prioritization that center around 
climate change and the effects of climate change and in early 2022 should have information 
available for the Task Force from statewide basin analysis that is presently being complete by 
ODFW. 
 
Bierly referenced work by Jason Dunham of the USGS and a program that predicts future flow 
conditions and suggested it as a possible tool that could be used to look at the potential affects 
of climate change as it relates to fish passage.   
 
Apke encourage Task Force members and the public to make ODFW aware any new tools.  Apke 
returned to the proposed language, announced it was 3:45pm and public input would occur in 
30 minutes at 4:15pm. 
 
Ritchey returned to Albertelli’s prior comment about making a rule change and Apke asked for 
specific language.  Albertelli confirmed that the specifics were already provided in the 
comments from Pacific Corp, ODOT, and others.  
 
Apke indicated that adding language around “future conditions” or “climate change” to 
criterion required for future prioritizations would be an easy solution.  Ritchey suggested it 
could be a modification to big a or big b in the rules. 
 
Apke shared and gave background on Line 223 and the proposed ODFW revision 
recommendation, no comments were provided.  Apke proceeded to Lines 246-252 and gave 
background and reason for proposed revision.  Albertelli was concerned with the change and 
asked for clarification.  Ritchey responded by saying the proposed revision was more in line 
with what is currently in statue.  Albertelli did not think it was consistent with statue and 
referenced 509.585 and Ritchey referenced 509.625 number 3.  Albertelli suggested the new 
rule as written eliminates the 60% funding criteria making it inconsistent with the statue.  
Ritchey referenced little b and read it aloud and indicated they would all have to go through the 
Commission which hasn’t been done to date.  Apke presented 509.625 on his screen.  Ritchey 
added that the reduction in ODFW Regions from 5 to 2 changes how the list looks, and the last 
prioritization process resulted in a number of the top ranked barriers being large federal 
projects.  Albertelli stated he saw the consistency with statue and commented that the 
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proposed edit shines a spotlight on the list, the need for transparency in the prioritization 
process, and whether the large federal dams slide down the list due to feasibility and/or 
enforceability constraints. 
 
Apke added that those were some of the issues ODFW struggled with internally and were 
discussed publicly in Task Force meetings during the development of the 2013 and 2019 lists.  
He added that large federal dams being ranked high on the list was a direct result of the 
methods used in 2019 and it is a challenge to enforce at the large federal projects.  He also 
mentioned the auto up and auto down feature that allows best professional judgement to be 
used without skewing model scores. 
 
Albertelli asked about the 20 AOs in the respective top 10 for each Region and their ownership 
(private versus federal).  Ritchey indicated that could be provided but current list is stratified by 
Watershed, not ODFW Region.  Albertelli added that if Regions are important and carry weight 
in prioritization there should be a way to sort by Region.  Ritchey indicated that as an easy fix 
and would be important if the list was used for enforcement which hasn’t occurred.  Albertelli 
thought the proposed edit suggested the state was interested in pursing enforcement, wants to 
know states intent, and the 20 AOs. 
 
Snell reiterated that further conversation was needed.  She discussed funding, having a list that 
could be used to direct a large sum of money for fish passage, the limitations of rules and 
statues, feasibility of removal, suggested Task Force should be more engaged in discussion of 
parameters used to prioritize, and referenced the Bowman Dam scenario.  Snell further 
commented that ways to incentivize fish passage were needed and focus effort where it makes 
sense.  She also referenced a program where funding was available that did not require the 
presence of listed fish and concluded by saying a triangulation on projects that have the 
greatest potential for being improved was needed. 
 
Apke mentioned the utility of the priority list and how it is used to make funding allocation 
decisions by ODFW and others and provided the ODOT Compensation Fund as an example and 
encouraged members to flag good concepts and ideas for the upcoming prioritization process 
and recognized that statue does limit how the list is generated and the list/process is fish 
centric, and an economic layer would make the list even better, but discussed how the rules 
prevent the economics to be a factor in the prioritization.  He also spoke to the challenges 
associated with applying a cost association to all the fish passage barriers and how this is not an 
ODFW’s responsibility nor does ODFW has the staff capacity to develop these cost estimates. 
 
Bierly commented that enforcement is never going to happen, or at least the likelihood is low, 
and the proposed language poses no threat to anyone and recommended going forward with it. 
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Apke advised that comments could be provided outside of this meeting and during future rule 
revision meetings.   
 
Apke proposed a discussion on upcoming meeting schedule, which was not opposed.  He 
recommended the sub-committee consider moving to a 3-week reoccurring schedule.  He again 
mentioned limited ODFW staff capacity associated with the existing recurrent 2-week meeting 
schedules and also mentioned he was getting the sense that there was fatigue among the rules 
sub-committee members.   
 
Cunningham and Messerle both supported the proposal.  Messerle also requested a dedicated 
time slot or meeting on tide gate criteria. 
 
Apke indicated the Fish Passage Design Criteria section will be a heavy lift and likely take several 
meetings and welcomed tide gate input.  Apke also asked if there was any opposition to the 3-
week reoccurring schedule and went over a new proposed meeting schedule (Nov 2, 23, Dec 
14, & Jan 4), taking into consideration the upcoming holidays. 
 
Public Comment Period (~30 min) @ 4:15 
 
Apke opened the meeting to public comment and called on Mike Tripp. 

Mike Tripp commented that the addition of restoration to the enforcement term in the 
language was a positive change, but his concern was prioritization and the process being a black 
box and feasibility not being part of current process.  Mr. Tripp further commented that the 
purpose of the priority list is to focus the Department on where to work when faced with 100’s 
of AO and referenced his experience with Opal Springs and the higher ranking of Hells Canyon 
for fish passage but a much higher feasibility for fish passage at Opal Springs.  Mr. Tripp 
commented that he supported changing from “and” to “or” to make this a workable process in 
terms of solving problems.  Mr. Tripp also talked about endangered fish being a dominate 
factor in the prioritization, but they don’t always come into play, notable in areas where they 
have already been eliminated because of decades old fish passage obstructions resulting is no 
funding being available when listed fish aren’t present. 
 
Apke thanked Mr. Tripp and encouraged him to bring feasibility criteria forward during the 
process for updating the priority list and posed a question for all to consider that if feasibility 
criteria need to become part of the rules on prioritization what kind of criteria is needed.   
 
Apke called on Brian Posewitz. 
 
Brian Posewitz stated he was a staff attorney for Water Watch of Oregon and commented that 
the recognition that fish passage laws apply to pushup dams was appreciated and consistent 
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with their interpretation of construction and as a trigger event and that is true regardless of 
water right status or requirement of a DSL permit.  Mr. Posewitz referenced DSL rule 141-085-
0535, subsection 8 that says there are some limited exemptions to removal/fill, but fish passage 
laws still apply.  He further commented on the issues of water rights associated with pushup 
dams and how the permitted volume of water diverted might be exceeded, and the need for a 
storage permit when water is backed up which is an ongoing enforcement issue with grey lines, 
but probably falls outside ODFW jurisdiction and are OWRD issues.  Mr. Posewitz felt the 
proposed rule language says the fish passage laws apply to pushup dams and provides 
clarification on interpretation.  Mr. Posewitz recommended not dragging in language about 
design stream flow as it increases the risk of creating inconsistency and confusion and supports 
the proposed rewording for the Prioritization section. 
 
Apke thanked Mr. Posewitz and Mr. Tripp, asked if there were any other public comments. 
There were none and Apke closed the public comment period at approximately 4:25pm. 
 
Meeting Recap & Action Items (5 min) @ 4:25 

Apke discussed the proposed schedule change again.  Asked for any changes and specifically 
asked about the Nov 23 and Jan 4 meetings and the impact of Holidays on attendance. 
 
Bierly indicated the Nov 23 was already on schedule. 
 
Apke proposed pushing the Jan 4 meeting to Jan 11. 
 
Messerle supported the Jan 11 schedule change.  No one opposed the change. 
 
Apke went over the process for cancelling the current meeting schedule, providing the new 
schedule (Nov 2, 23, Dec 14, and Jan 11) and indicated that the website would be updated to 
reflect the new schedule. 
 
Apke returned to the agenda and indicated that he was not prepared to get into the Fish 
Passage Approval section and outlined the products the Task Force could expect from him, 
including working drafts for the Definitions, Task Force, and Prioritization sections.  Apke 
indicated that circling back to the Definitions section, Fish Passage Approval and Prioritization 
sections would be on the next meeting’s agenda.  
 
NOA’s – New Issues for Consideration (~5 min) @ 4:30 

Apke asked if there were any NOA’s, provided a likely schedule for meeting minutes and 
proposed adjourning the meeting. 
 
Meeting Adjourn ~4:32 pm  


